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April 18§, 2023 TIP 2023/0418/1A

FIt Lt (Retd) Khaqan Murtaza,
DG CAA - Chairman,
Ministry for Aviation,
Govermment of Pakistan,
Islamabad.

Subject: Complaint Against Violation of Public Private Partnership Authority (Direct
Contracting of IFIs as Transaction Advisers) Regulations, 2023 in the Qutsourcing of

Operations and Land Assets at Three Major Airports to the International Finance
Corporation (IFC) — the private sector arm of the World Bank Group.

Dear Sir,

Transparency International Pakistan has received a complaint against violation of Public
Private Partnership Authority (Direct Contracting of IFIs as Transaction Advisers)
Regulations, 2023 in the Outsourcing of Operations and Land Assets at Three Major Airports
to the International Finance Corporation (IFC) — the private sector arm of the World Bank
Group.

The complainant has made following allegations.
That;

1. On March 30, 2023, the federal government kicked off the outsourcing of operations and
land assets at three major airports (KHI/LHR/ISB) to be run through a public-private
partnership with a foreign country to generate foreign exchange reserves.

[

The government has engaged the World Bank’s private-sector financing arm,
International Finance Corporation (IFC), as an advisor for the outsourcing process against
the principles of Transparency, and PPP Act 2017.

3. The appointment of IFC as an advisor on unsolicited basis and without open competition
is a violation of the Public Private Partnership Authority Act 2017, 2022 (amendment)
and Regulations 2023 and can potentially cause loss to the national exchequer.

4. The IFC will get $6 million as success fee on completion of outsourcing of three airports,
$2 million fragmented against each airport.

5. In 2022, Pakistani airports generated about Rs. 90 billion, while over the next 30 years,
the airports had a potential of generating more than Rs2,700 bn and yet the outsourcing is
taking place at Rs850 bn,

Transparency International Pakistan Comments

Transparency International Pakistan has reviewed the allegations of the complainant, prima
facie, the allegations seem to be correct.

Following are TT Pakistan's comments;

L. On 29™ March 2017, the federal govemment enacted The Public Private Partnership
Authority Act, 2017. Chapter ll, clause (d) requires the implementing agency to follow
competition bidding process, as quoted below:
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Chapter III: Functions of the Implementing Agency and Government Support (d) —
“procure a project only through a competitive bidding process as prescribed" (Annex-A).

2. However on 1* September 2022, the National Assembly Secretariat vide
No.F.22(62)/2021-Legis.- enacted Public Private Partnership Authority (Amendment)
Act, 2022,

In the said Act, after section 30, sections 31 and 32 were added, Section 31 is quoted
below:

Clause 31: Hiring of consultants and experts.-Notwithstanding anything contained in
the Public Procurement Regulatory Authority Ordinance, 2002 (XXII of 2002), any rules
and regulations made thereundcr or any similar laws, the Board may, by regulations,
prescribe the manner, method and procedures for-

(a) The hiring of transaction advisers by implementing agencies in connection with
public private partnership projects or certain classes thereof, and such prescribed
conditions. once notified, shall govern the hiring of consultants by implementing
agencies for providing such transactional advisory services to the extent prescribed
therein, including with respect to the direct contracting of international Sinancial
institutions as transaction advisers for certain public private partnership projects or
classes of public private partnership projects, to the extent and on such terms and
conditions as prescribed therein; (Annex-B)

3. On 6" January 2023, the federal governments vide S.R.0. 04 (I)/2023 notified The
public Private Partnership Authority (Direct Contracting of IFIs as Transaction
Adyvisers) Regulations, 2023.

But according to part II (6) (3), the federal government is to conduct the selection
process through open competition, as quoted below:

Clause 6 Selection of IFI as Transaction Adviser (3): In the event more than one [FI
is eligible to perform or render the services, the implementing agency shall require
such IFIs to provide relevant information within a period of ten days from issuance of
such request (in this case, only those IFIs that provide the required information within

this stipulated timeframe shall be eligible for further consideration (Annex-C).

4. It is known that IFC is not the only IFI which has experience as Transaction Adviser, and
it is mandatory that the Ministry of Privatization shall have contacted all IFI's for this
project.

5. On 31* January 2023, during the g meeting of Board of Directors of Sindh Public
Procurement Regulatory Authority (SPPRA) deliberated on the amendments in SPP
Rules, 2010 to allow direct contracting with [Fls or Multilateral Development Banks for
the Development of PPP Project, and decided as follow:

SPPRA Board Decision: “The Board, after threadbare discussions, concluded if the
proposed amendment is approved, then it will open floodgates for procuring agencies 1o
hire services of IFls through direct contracting without open competitive bidding which is
against the spirit of the SPP Rules 2010 as it is enacted for regulating public
procurement of goods, services and works in public interest...... " (Annex-D)
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Transparency Internationat Pakistan Recommendations

TI Pakistan requests the Director General for Aviation to examine the allegations of the
complaint in light of The Public Private Partnecship Authority Act Regulations, 2023 and if -
found correct issue directives to the concerned departments to ensure compliance with PPP
Act Regulations 2023 and issue open tender for the selection of IFT as Transaction Adviser in
Qutsourcing of Operations and Land Assets at Three Major Airports.

The Director General of Aviation must also ensure that the proper competitive and
transparent process is adopted in the Outsourcing of Operations and Land Assets at Three

Major Airports, to avoid loss to the national exchequer, as violation of rules may deem the
procurement as mis-procurement.

Transparency International Pakistan is striving for across the board application of Rule of

Law, which is the only way to stop corruption, and achieve against Zero tolerance against
corruption.

aniyal Muzaffar,
Trustee/Legal Advisor
Transparency International Pakistan

Copies forwarded for the information with request to take action under their mandate to:

PSPM, Prime Minister House, Islamabad

Minister, Ministry of Aviation, Islamabad

Minister, Ministry of Privatisation, Islamabad

Finance Minister, Ministry of Finance and Revenue, Islamabad
Chairman Public’ Accounts Committee, National Assembly, Islamabad
Chairman, NAB, Islamabad

Chairman, Prime Minister Inspection Commission, PMIC, Islamabad
Registrar Supreme Court of Pakistan, Islamabad

Chairman, PPP Authority, Islamabad

bl R A U o o

Note:

This is to clarify that Transparency Intemnational Pakistan is not the complainant. It acts as
whistleblower and operate under Article 19-A, of the Constitution of Pakistan which gives
the right to public to know how government is being run by public officers. Article 19-A
makes the right to access of information pertaining to a public authority a fundamental right,

Justice Syed Mansoor Ali Shah in his landmark judgment in case of Ataullah Malik v.
Federation of Pakistan includes following order;

Right to information is another corrective tool which allows public access to
the working and decision making of the public authorities. It opens the working
of public administration to public scrutiny. This necessitates transparent and
structured exercise of discretion by the public functionaries. Article 19-A

empowers the civil society of this country to seek information from public

institutions and hold them answerable. PLD 2010 Lahore 605.
HRUILNONS and hold them answerable. PLD 2010 Lahore 605.
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(d) procure a project only through a competitive bidding process as prescribed;
and

(€) monitor and Implement the project in accordance with the public private
partnership agreement.

(3) The implementing agency shall submit the bid documents and the project
proposal for approval of the Board.

(4) Once the project proposal is approved by the Board, the implementing
agency shall procure the project in accordance with the provisions of this Act.

14. Approval of project support.— (1) The implementing agency, requiring the
project support to implement the Project, shall submit all relevant
documentation to the Board for consideration. The implementing agency shall
submit an undertaking that the project falls within the spending limit notified
by public private partnership authority from time to time.

(2) The Board shall review the project proposal and evaluate the need and
amount of Government support requested and send its recommendations to
the Federal Government for provision of project support.

CHAPTER IV
Legal and Contractual Frameworks

15. Contents of public private partnership agreements.— (1) The contents of a
public private partnership agreement shall be such as may be prescribed.

(2) Notwithstanding anything contained in sub-section (1), the implementing
agency may follow the if applicable laws on the following issues, namely:-—

(a) the scope of activities Of the parties to the agreement;
(b) the duration of the agreement;

(c) the payment arrangements for the private party, including where
applicable, the factors based on which and the manner in which user charges
or tariffs may be revised;

(d) the rights and obligations of the parties and the respective risks, to be borne
by each party;

(e} the penalties for non-compliance with the provisions of the public private
parinership agreement;

(f) dispute resolution mechanisms;

(8) exit clauses specifying procedure of early termination of the public private
partnership agreement;
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this Act which shall not be inconsistent with the provisions of this
Act and, if prescribed, any rules made thereunder.”.

6. Amendment of section 29, Act VIII of 2017.—In the said Act, in
section 29,—

(a) the word, “in respect of matters relating to the projects™ shail be
omitted; and

(b) after the words “regulations made” at the end, thc word
“thereunder” shall be inserted.

17. Insertion of new sections 31 aad 32, Act VIII of 2017.—In the
said Act, after section 30, the following new sections 31 and 32 shall be added,
namely:—

“31. Hiring of consultants and experts.—Notwithstanding anything
contained in the Public Procurement Regulatory Authority
Ordinance, 2002 (XXIt of 2002), any rules and regulations made
thereunder or any similar laws, the Board may, by regulations,
prescribe the manner, method and procedures for—

(a) the hiring of transaction advisers by implementing agencies in
connection with public private partnership projects or certain
classes thereof, and such prescribed conditions, once notified,
shall govern the hiring of consultants by implementing
agencies for providing such transactional advisory services to
the extent prescribed therein, including with respect to the
direct contracting of intemational financial institutions as
transaction advisers for certain public private partnership

. projects or classes of public private partnership projects, to the
extent and on such terms and conditions as prescribed therein;
and

(b} the hiring of international and local consultants and experts by
the Authority, and such prescribed conditions, once notified,
shall exclusively govern the hiring of consultants and experts
by the Authority.

32. Prior consent of the Board with respect to certain legal
actions.— Notwithstanding anything contained in any law for the time being in
force, no legal action shall be initiated against any member, officer or official by
any govermment agency for acts of omission or commission in his official
capacily, pertaining to this Act, or the rules or regulation made thereunder, unless
the said agency obtains prior consent of the Board by an intimation in writing to
the Board along-with supporting evidence to the charges. The Board shall
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Approval of Transaction for Direct Contracting of IFIs as
Transaction Advisers

3. Approval of Transaction for Direct Contracting of IFls.—(1)
Pursuvant to Section 31 of the Act, implementing agencies may, in accordance
with the approvals process set out in these Regulations, hire an IF] on direct
contracting basis to provide such transaction advisory services as may be agreed
in the Advisory Services Agreement.

4.  Applicability.—Implementing agencies may request for approval
for hiring of IFIs as transaction advisers under these Regulations for projects
satisfying any one of the following criteria:

(a) projects that are of large-scale (i.e. project cost of which exceeds
PKR 10 Billion);

(b) projects that are complex in nature and for which transaction
advisers of requisite high quality are generaily not available within
Pakistan; or

(c) projects that have not been undertaken before under the PPP mode
at the federal level within Pakistan.

5. Approval Process.—{1) An lmplementmg agency desirous of
hiring an IFI to provide transaction advisory services for a PPP transaction shall
submit a request to the Board, providing the concept of the proposed PPP
transaction and the rationale for hiring an IFI. -

(2) The Board shall, upon receipt of the request, evaluate the request to
determine whether it is sufficiently sound and compliant with the requirements of
these Regulations, so as to justify hiring of an IF! for providing transaction
advisory services for the proposed PPP transaction. The Board may approve
(including conditional approval) or reject the request, or return it to the
implementing agency with comments (and allowing resubmission in the event the
deficiency is curable).

(3) The Secretary of the Board shall forward the decision of the Board
to the implementing agency promptly, and in no event, later than fifteen
(15) working days of such decision.

PARTIII
Direct Contracting of IFIs as Transaction Advisers

6. Selection of IFI as Transaction Adviser.—(1) Subject to the
Board’s approval of the request for hiring an IF], the implementing agency shall
commence the selection process under sub-regulation (2).
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(2) While conducting the selection process, the implementing agency
may, inter-alia, consider the following aspects with respect to the capabilities of
the IFI:

(a) ability to develop projects that guarantee long-lasting benefits for
the public;

(b) number of previous transactions (similar to the proposed PPP
transaction) directly handled by the IFI; and

(c) experience possessed by key team members in handling
transactions similar to the proposed PPP transaction.

(3) In the event more than one IFI is eligible to perform or render the
services, the implementing agency shall require such IFls to provide relevant
information within a period of ten days from the issuance of such request (in this
case, only those IF{s that provide the required information within this stipulated
timeframe shall be eligible for further consideration).

(4) Subsequently, the implementing agency shall negotiate with respect
to the required transaction advisory services with ecligible IFI(s) in order to
discuss the terms upon which such IFis may be engaged.

(5) After discussions and negotiations as above, the implementing
agency shall select an [FI for provision of transaction advisory services with
respect to the PPP transaction, recording reasons for the decision with respect to
the sclection of the particuiar [FI.

(6) Thereafter, the implementing agency shall negotiate advisory fees
with the selected IFI, which may be a combination of milestone-based payments
and success-fee (to be paid at financial close).

(7) Notwithstanding anything to the contrary contained in these
Reguiations, ait IFI may be hired by an implementing agency pursuant to these
Regulations for no more than three PPP transactions at a time. It shall be the
responsibility of the implementing agency to ensure that the IF] being selected
under these Regulations is not already providing transaction advisory services
with respect to three PPP transactions (which have yet (o achieve financial close):

Provided, however, that in the event the implementing agency considers
it necessary to hire such an IFI, the implementing agency may, through its line
ministry, seek an cxemption from the Federal Governiment by providing reasons
for such exemption.

7. Advisory Services Agreement.—(1) An implementing agency
hiring an IFI under these Regulations shall be required to execute an Advisory

|
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